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PROCEEDI NGS

THE COURT: Randall's Island. W
will take a brief recess so you can give your
appearances to the Court reporter.

(Whereupon, at this point in the

proceedi ngs there was a recess, after which
t he hearing continued as follows:)

THE COURT: M. Sacks, we are having
trouble with the conputer disks we are sending
down here.

MR. SACKS: | have heard that there's
trouble with the joint Adnon disk; we sent it over
twce. |It's crashed twce. W are going to have
our information systens people call over to the
Adnon people here and try to figure it out.

THE COURT: Sounds |ike the perfect
sol uti on.

MR. SACKS: Your Honor, | think the
way it makes sense to proceed with the Court's
perm ssion is to hand up the current version, wth

t he di sk, of the proposed order.
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THE COURT: |Is that one | asked for
t hi s norni ng?

MR. SACKS: Actually, the reason
think I should hand it upis it's slightly
different. | want to go through with the Court
t he changes that have been di scussed and actually
one of the changes that was made since we sent
t hi ngs over about 9:30 or so this norning.

(handi ng)

THE COURT: Okay. \Were does this
di sk conme fronf

MR SACKS: It comes fromthe sane
place. It's apparently the only disk that they
were apparently having problemw th is the joint
Adnon.

THE COURT: Nothing's going to get
ent er ed.

MR. SACKS: Right. | understand that
in ternms of what's happened this norning, one of
changes it reflected in what | just handed the
Court and the others are either changes that are
reflected or are things that have been agreed to.

I n paragraph 28 of the proposed

Order, in the copy | have just handed the Court,
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we have del eted the note, we have changed the
notice provision so that only the notice attached
is sent and not a copy of the interimO-der. |It's
nmy understandi ng fromthe chanber's conference on
Thursday that that's what Your Honor had
cont enpl at ed.

THE COURT: Just thinking it would
save noney.

MR. SACKS: So we have made that
change, and that's reflected in what | handed the
Court is not reflected in what | sent out to sone
of the parties | have deleted the words "copi es of
this Order” in the third Iine of what was faxed,
and | have indicated that the notice that was
attached is Exhibit A

THE COURT: Ckay.

MR, SACKS: The second thing | want
to bring to the Court's attention is just a
clarification of the term sheet.

On the top of page five of the term
sheet, the termsheet is attached to the package |
handed the Court. There is a definition of
purpose, and in the definition of purpose there is

a parenthetical that starts with "including up to
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X' and ends with "as hereinafter" defined.

And as a clarification, it's Chase
and the Debtors have agreed that the words "as may
be agreed to," that the stuff in the parenthetical
"has already been agreed to." And the "as nay be
agreed to" nodifies for such other purposes that
goes before the parenthetical.

We are not going to change the
docunent, Judge, since there's going to be a
definitive agreenent before the final Oder but
just in terns of what the parties have agreed to,
the material in the parenthetical has al ready been
agreed to. |Is that correct, Ri chard?

MR. TODER  Yes, Your Honor.

MR. SACKS: In the affirmative
covenants of covenant B, which was the furnished
consol i dated and consolidating nonthly cash fl ow
reports in copies that we circul at ed.

MR, TOCDER:  Page 10.

THE COURT: Thank you.

MR. SACKS: There were brackets
around the words "includi ng updates, construction
tabl es and progress,” and those brackets have been

del et ed.
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THE COURT: Ckay.

MR. SACKS: In the notice that is
attached there are certain changes that M. Toder
has requested that |'ve agreed to nake that are
not reflected in the docunent. | think the only
copy of the notice you have, Judge, is at the very
end of the disk packet.

THE COURT: | have it. [It's at the
top of the packet.

MR. SACKS: On the second page, Your
Honor, in the third line instead of "as princi pal
and as agent, we are going to notice that we
proposed to send,” wll say "individually and as
agent." In paragraph --

THE COURT: Ckay.

MR. SACKS: Little iv, where at the
bottom of the page the words "first priority" on
the second Iine and the word "senior" on the ninth
line are del eted.

THE COURT: Ckay.

MR, SACKS: Lastly, on the | ast page
the zip code for Mdrgan, Lewi s has been corrected.
It should be 10178-0060.

The other thing that happened this



DOYLE REPORTI NG | NC. , - 212-374-9516



© 00 N o o b~ w N Pk

N NN N NN P P PR R R R R R
a A W N P O © 00 N O O »d W N -, O

RANDALL' S | SLAND FAM LY GOLF CENTERS, | NC.
nmorning which isn't reflected in the docunents is
that at 9 o' clock this norning our office received
faxed from Chi natrust counsel a 2004 subpoena.
Chang, Dom nick Chang to appear here today at 11
o'clock. | have told counsel --

THE COURT: 2004 subpoena?

MR. SACKS: | have told counsel that
| didn't think it was the proper formto conpel
M. Chang to appear. That | didn't think it was
tinely and that M. Chang wouldn't be here. That
| woul d make himavailable at the final hearing
w t hout the need for any process.

They have al so served on us |ater
this nmorning when we got to Court a request for a
2004 Exam nation of certain of the Debtors
relating to the Chinatrust properties. | have
told counsel for Chinatrust that we woul d work out
a schedule for that after Court today.

THE COURT: Ckay.

MR. SACKS: O her than that, Your
Honor, we have circul ated, we have cone to an
agreenent with Chase as to the Order and as to the
term sheet .

As the proposed Order in the term
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sheet, we have circul ated as soon as we canme to
agreenent with the U S. Trustee's Ofice and to
Chinatrust, and got it over to Your Honor as early
as we could this nmorning. And with that | think
that the only issue is to the extent that people
have objections or the Court has any questions.

THE COURT: Well, one thing I'm going
torequire is there are a lot of factual things in
here and you can nmake an offer of proof, but I
don't have any evidence for a lot of this stuff.
Basically, what | note it says is what | read in
t he docunents and what M. Chang testified to. |
don't have any problens making a determ nation
t hat Debtor needs the noney, but there are other
findings of fact as to which I would have to at
| east make an offer of proof.

MR. SACKS: You want the offer of
proof specific or general, Judge? | can nmake an
of fer of proof that if called to testify
representatives of Debtors and Chase would testify
i n support of each of factual findings.

THE COURT: |s there anybody who has
an objection to that formal offer of proof?

M5. WONG Yes, Your Honor, because
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we did serve -- | am Linda Wng representing
Chi natrust and Chi na Comrerci al .

We do object because we wanted M.
Chang here this norning and we did send the
subpoena out. W wanted to give them as nuch
noti ce as possi bl e.

W didn't get any of the docunents
fromthemuntil around 9 o' clock |ast night.
However, there were certain critical issues here
which we feel we need to exam ne M. Chang, and I
do have an objection to that.

This is an Order to Show Cause
hearing. W may have to show that there's sone
kind of irreparable harm so the energency relief
that's necessary at this juncture.

W were only served with the original
nmoti on papers |ast Thursday, and so we don't think
that they are going to be able to neet that burden
w thout M. Chang here. W know that he's been
here at every proceeding, but at the sanme tinme if
the Court wanted to hear evidence we woul d want
t he opportunity cross-exam ne the w tness.

THE COURT: Is M. Chang avail abl e?

MR. SACKS: He is in New York, Your



DOYLE REPORTI NG | NC. , - 212-374-9516



© 00 N o o b~ w N Pk

N NN N NN P P PR R R R R R
a A W N P O © 00 N O O »d W N -, O

12

RANDALL' S | SLAND FAM LY GOLF CENTERS, | NC

Honor. W could get himhere, if you need him

THE COURT: You are asking nme to make
factual findings; you have an objection, she
doesn't want to accept the offer of proof and she
doesn't have to, | guess.

MR. TODER: Just one thought, Your
Honor, when one parses through the findings, |
think you would find that with perhaps one or two
exceptions that a lot of it are assertions and not
true findings.

THE COURT: Yes, | know, but in terns
of true need.

MR. TODER: That's where | thought
Your Honor woul d be going, and what | woul d
suggest is that we did have M. Chang here and
there is a transcript but in point of fact, the
wng firmwas present at that time and | think
that on the basis of that testinony, Your Honor is
able to make virtually all of the findings which
are requested, recognizing, of course, it is an
interimhearing. So | don't know that it's
necessary and indeed it is virtually a lifetine
bet ween | ast Thursday and Tuesday. The way the

heari ngs go, as Your Honor well knows, this is
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actually I onger than sonetines one gets, so unless
Your Honor has specific parts of the --

THE COURT: Do you have that chart
that was introduced and about which there was sone
testi mony?

M5. WONG This chart?

THE COURT: | don't know which one it
was. It was on a small piece of paper. The
proj ections.

MR. SACKS: | think | would also note

while we are waiting for that, that the Affidavit
that was submtted in connection with the only
application which counsel for Chinatrust has had
since | ast Wednesday ni ght --

THE COURT: Just showit to themto
make sure it's the sanme docunent. (handi ng)

MR. SACKS: And Chinatrust has al so
had the proposed outline of the proposed term
sheet since |ast Thursday, and the first we heard
of any objection or any requirenent that M. Chang
be here was at 9 o' clock this norning.

M5. WONG  Your Honor, also | would
like to be heard on that issue. The terns have

substantially changed since |ast Friday and when
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this notion was originally brought |I nean, one
major termis that Chinatrust was going to be
recei vi ng adequate protection by having interest
paid -- paynents nmade to it.

MR. SACKS: That hasn't changed since
| ast Fri day.

THE COURT: CGo ahead.

M5. WONG  There are so nmany
di fferences between what was brought up in the
original draft and what is being proposed now W
only got the --

THE COURT: But that doesn't sound
i ke a testinonial question, that sounds |ike an
objection to the contents of the Order so let's
deal with the testinony first.

What do you perceive to be factua
i ssues whet her the Debtor needs noney?

M5. WONG Well, whether there is
going to be irreparabl e harm and whet her or not as
a matter of law they are going to be able to neet
the standard that there's going to be sone type of
destruction of their business if they don't get
this noney on an interimbasis.

Now it's possible that when the final
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hearing is held on this matter several weeks from
now, the Court could conclude that it would be
appropriate to have sonme type of financing in
pl ace. However, this is not the financing that
shoul d be an Order. | nmean an Order should not be
i ssued today because they can't show that there
was a destruction of their business in any way.
They can't show that, for exanple, | don't want to
tell the Debtors what kind of proof they have to
put on in order to show destruction of their
busi ness, but none of that was testified to before
and if they are going to raise that now just on
paper, | want to be able to exam ne M. Chang
about that.

THE COURT: Yes.

MR. SACKS: The risks on that very
i ssue, M. Chang has been fully exam ned by
Chinatrust. M. Chang testified, and the only
reason why we didn't need the energent relief as
of last Thursday, was Chase's agreenent to carry
us through the weekend. But the vagaries of the
busi ness was as M. Chang testified to, the inpact
on vendors, the inpact on enployees and the very

cash flows there which show that we are very cl ose
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to the line for some of the weeks between now and
May 30t h.

THE COURT: You see |I'm | ooking at
the chart which was testified about, and | see,
for instance, for the week ending May 19th, the
negative cash flowis alnmost $1.4 million and they
wi |l have $17,000 fromthe bank, if everything
breaks the way it's supposed to break. So it
| ooks to ne like they may need $1.4 mllion by
t hen.

| see that for the week ending June,
whi ch may be beyond the final hearing, the week
endi ng June 2nd, their cash flowis $2 mllion and
i ndeed their cash bal ance is al nbst negative $1
mllion so clearly they need sonme financing.

This chart was testified to. You had
an opportunity to cross-exam ne at the | ast
hearing. There's evidence that they need
financing and there's al so evidence that no one
refuted M. Chang's view of the appearance or the
avai lability of financing induces trade vendors to
basically give unsecured credit in the ordinary
course of business. And they don't -- | don't see

what beyond that what evidence is necessary in



DOYLE REPORTI NG | NC. , - 212-374-9516



© 00 N o o b~ w N Pk

N NN N NN P P PR R R R R R
a A W N P O © 00 N O O »d W N -, O

17

RANDALL' S | SLAND FAM LY GOLF CENTERS, | NC.
order to make a determ nation that the Debtor
needs sone financing or may need sonme financing
over the next two weeks.

M5. WONG It seenms to nme that M.
Chang testified that they m ght not even need the
money fromthis financing and, in fact, |I'm not
even sure they used the noney over the weekend.

THE COURT: Well, that was just for
the two days or three days, but now we are talking
about going out for about 14 days and | see again
the week ending May 19th, which is during this
period, they are going to have a negative cash
flow of $1.4 nmillion.

M5. WONG  But these were projected
revenue deficits that they weren't even clear
about. W are going into the sumer session now,
this is the season

THE COURT: Well, he testified and
you had the opportunity to cross-examne. Do you
have any evidence to produce which indicates that
t hose are not correct projections?

M5. WONG | don't think that, first
of all, based on what he testified to | ast week,

that he has nade the requisite show ng for the
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fact that there was going to be a destruction of
the business. | think that --

THE COURT: | don't think that's the
test. Destruction of business, it's imediate or
irreparable harm | don't think they have to
prove that they are going to go out of business,
if they don't get the financing.

M5. WONG Well, there's the case of
Rossol i no Beverages Distributors Incorporated
versus Coca-Cola Bottling Conpany New York which
tal ks about how you have to al nbst show conpl ete
and total |oss as a destruction.

THE COURT: Wat Court decided that?

M5. WONG That's the Second G rcuit
1984. There are other cases indicating that
destruction could possibly relate to the
contractor possibly deciding that they will not do
business -- with a major contractor deciding they
wi Il not do business with the Debtor any | onger.
It has to be a substantial contractor. It can't
be soneone that has mnor contracts with the
Debtor. It cannot be soneone whose rel ationship
is really going to be inpaired.

THE COURT: Well, how about not being
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able to neet the payroll?

M5. WONG That is a legitimte
reason. However, it appears that fromthe
testinmony they al so indicated they conceded that
t hey probably didn't even need the noney.

THE COURT: But that was just for
this payroll.

M5. WONG Right, but I think at sone
poi nt when they get to that point where they
absol utely need an Order to Show Cause in order to
enter into this type financing agreenent, then
that's when they should cone to the Court. |
think it's premature now to ask the Court to enter
energency relief especially since upon our review
of the terns of this financing agreenent it is so
unfair and it is so one-sided.

THE COURT: Let's put aside the
question of need and tell ne about the itens of
t he financing agreenent that you object to.

MR, SACKS: Your Honor, if | just may
note that the itens with respect to the Chinatrust
of the financing have not changed since Thursday
af t er noon.

THE COURT: She may have felt that
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was unfair also, so let ne hear what you think is
unfair.

M5. WONG In itens of the financing
agreenent and the terns?

THE COURT: Right.

M5. WONG This is a situation in
whi ch Chase has unrecorded nortgages. They are
unsecured with regard to this $130 mllion debt,
and this is their attenpt to protect their
i nterests and perhaps even perfect security
i nterests which they should have perfected a | ong
time ago on pre-petition.

They are seeking to use this DP
financing to put thenselves in a better place than
where they were prior to the petition. It allows
themfor a certain setoff nonies, in cash
col | at er al

We have reason to believe that there
is a certain anmount of noney which is being
deposited into a general operating account in
Melville, New York. Everything that, all of the
revenue that cones into the properties are sent
directly to Melville into an operating account and

that's our cash coll ateral
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We have an absol ute assi gnnent of
rents, they have been perfected. W have reason
to believe that this noney is being interm ngled
and used by the Debtors.

And Chase Manhattan Bank by virtue of
this DIP financing seeks to have a super priority
lien, and seeks to prine our cash collateral on
that and we have a serious concern over that.

There are provisions in this
agreenent which provide that they can enter a
default wi thout Court proceedings. It circunvents
and perverts the inter-bankruptcy process.

Essentially there are no adjudication
of rights with regard to setoffs again. There is
a default procedure whereby attorneys' fees
pre-petition are going to be paid w thout any kind
of adjudication on the reasonabl eness of those
fees and for which there has been no valid |lien.
There is cross-collateralization throughout this
agr eenent .

THE COURT: \Were is the
cross-col l ateralization? | didn't see that.

M5. WONG | can find it for you,

Your Honor. It appears at a nunber of places in
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t he paragraph, in the docunent that we received

| ast ni ght, paragraph 4,

THE COURT: Is this the terns or the
Order?

M5. WONG This is, well, I think I'm
| ooking at the terns right now -- |I'm]ooking at
the Order, I'msorry. In paragraph 4 of the O der

it seeks an adjudication of setoff rights they are
attenpting to cross-collateralize their
pre-petition financing with the DI P financing.

THE COURT: Let ne just read
paragraph 4. Putting aside the set off issue how
does this paragraph, cross-collateralization, it's
a replacenent lien to the extent that their
collateral is dimnished.

M5. WONG | think they are trying to
adj udi cate the setoff rights.

THE COURT: That's sonething el se.

But you said it was cross-collateralization, tel
me howit's cross-collateralization. It says to
the extent that your pre-petition lienis

di m ni shed you get a replacenent |lien and
post-petition collateral. Wat's wong with that?

M5. WONG  Well, | would limt it
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only to the setoff. | think it allows for a
setof f based upon what is owed pre-petition, based
upon the DI P financing.

THE COURT: | guess --

MR, TODER  Your Honor.

THE COURT: To the extent it's set
off it's a secured claim just increases their
secured claim | nean the objection is valid that
to sone extent you are asking nme to determ ne
setoff rights and | can't determ ne that today. |
woul d say to the extent you have setoff rights --

MR. SACKS: W are not asking that,
Judge.

MR. TODER. W have got a conplete
reservation of rights built in here for al
parties including, obviously, Chinatrust.

THE COURT: To the extent they had
liens, or maybe putting it to the extent they
didn't have liens, anybody is free to prove that
and, you know, they are in no better position.

MR. SACKS: And it says that
specifically in paragraph 14, Judge.

THE COURT: The point is nobody

knows, everybody recognizes that there is a



DOYLE REPORTI NG | NC. , - 212-374-9516



© 00 N o o b~ w N Pk

N NN N NN P P PR R R R R R
a A W N P O © 00 N O O »d W N -, O

24

RANDALL' S | SLAND FAM LY GOLF CENTERS, | NC.
di spute regarding the extent of Chase's |liens and
they are saying to the extent you used property in
which it ultimately turns out we have liens and
you have di m ni shed the property of that you get a
replacenent lien and I don't understand what's the
problemw th that.

M5. WONG I n paragraph 14 it
provi des that Mbrgan Lewis & Bockius will be paid
any pre-petition fees and expenses.

THE COURT: Let ne see.

M5. WONG  This is paragraph 14.

THE COURT: Let me just read it. |
see that. Wy are pre-petition |egal fees being
paid as part of the --

MR. TODER: Because that's part and
parcel, they are allowing a primng to go on here.
This is indeed part of an adequate protection
which is the essential deal that's been cut. |If
i ndeed that's an objection that will be raised at
the end of the day. As to the entitlenment they
have that conplete right to do so. But as part of
the deal that's been agreed to by the parties that
is part of the adequate protection.

THE COURT: | guess the answer is
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that to the extent you know your attorneys' fees
are secured under the existing agreenents, they
can be paid but if it turns out they are not
secured you may have to get it back

MR. TODER: And that is exactly
right, Your Honor. That is entirely the case and
there is no attenpt to dimnish rights of the
Conpl ai nt or recharacterization or anything el se
internms of it.

MR. SACKS: Your Honor.

THE COURT: Doesn't that solve your
i ssue, Ms. Wng?

M. WONG Wl --

THE COURT: | can't possibly
determ ne all these issues today and assum ng that
t he Debtor needs noney there's no way to do it
except, you know, everybody is reserving their
rights; wusually the lender insists on an
i mredi ate determ nation as to the validity of the
anmount of its claim the validity and extent of
its lien and they are not saying that. They are
just saying to the extent we have liens, you know,
we are entitled to this agreenent. If it turns

out we don't have liens, Chase has that noney.
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M5. WONG  The ot her problem we have
is no adequate protection throughout.

THE COURT: But you concede adequate
protection you are not entitled, are you | ending
any noney?

MR. SACKS: Your Honor, we think they
are adequately protected.

THE COURT: Let ne take a step back
because | don't think that's an issue; | don't
think it's up to Chase and the Debtor to negotiate
adequate protection for you. They can't use your
cash coll ateral --

M5. WONG | believe they are.

THE COURT: -- w thout your consent.
Tell me how they are using your cash collateral.

M5. WONG We have various types of
facilities, we understand that the cash which is
comng into those entities is being sent to
Melville, New York and is being used in a general
oper ati ng account.

THE COURT: | am prepared to say that
in connection with this Order that nothing in this
Order will authorize the Debtor to use your cash

collateral: Doesn't that protect you?
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M5. WONG  Except for the fact that
we would like the cash collateral fromthose
particular facilities to be put in a separate
account .

THE COURT: Then you are going to
have to denonstrate to nme, | think, what your cash
coll ateral was because |I don't know. They do have
to segregate cash in the collateral, so you don't
need an Order fromne. That's true.

M5. WONG The other thing is that we
have an absol ute assignnment of rents, and | ast
week the Debtors represented that the noney which
was comng into these facilities were rents, and
based upon --

MR. SACKS: W did not say that.

M5. WONG -- that representation and
the fact this we have an absol ute assi gnnent of
rents, we are entitled to that noney. That is our
noney. That noney should not be comm ngled in any
way. | guess we can file another application with
the Court asking for that in a separate O der

THE COURT: It seens to be a dispute
as to what your cash collateral is and what it

isn't and that can't be resol ved today.
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VWhat |'m prepared to rule which is
consistent wth the Bankruptcy Code that they
cannot use the cash collateral and they have to
separate the cash collateral and that's what the
Bankrupt cy Code requires.

MR. SACKS: Just so it's clear, what
the issue that we had | ast week, the Debtor's
position was exactly the opposite and it was the
issue that | had wwth M. Toder is that when
soneone hits a golf ball they are renting the golf
bal | .

The operations, in the Debtor's view,
at the facilities that are subject to Chinatrust
nortgages are not being rented, there's no rent
going on there, and it is the Debtor's view,
subj ect to checking each of the nortgages again,
that there is virtually none or no cash coll ateral
bei ng used.

THE COURT: | think you have got a
real cash collateral issue. Nothing is prejudiced
in your rights. Just that it's not going to be
deci ded today, and one or the other of you is
going to have to cone up with a nethod of keying

this up. So whatever rights, whatever is your
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cash collateral is your cash they cannot use it
wi t hout your consent.

M5. WONG But there is a provision
in here which does say that they can deposit any
cash collateral into a particular account at
Chase.

THE COURT: Ckay. Except your cash
col | at er al

M5. WONG So if there's a carve-out
for that we will accept that.

THE COURT: | don't nmean to be
facetious, but | think this Oder ought to be
resol ved as soon as possible as to whether or not
t hey have cash collateral or what extent they have
because you don't want to find yourself in a
cont enpt proceedi ng.

MR SACKS: 1'Il look at it again
this afternoon.

M5. WONG | think the main thing
here is they have not been able to show that there
was a destruction of their business or there is
going to be an i mm nent destruction of their
busi ness and that's the whol e purpose of why we

are here today.
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There is going to be a hearing on My
30th, | believe, to determ ne whether or not there
shoul d be financing. There is no one fromthe
Debtor comng in and saying that we don't neet our
payroll by specific date and in a specific anmount
and we know for certain we have a shortfall in our
cash and this will result in the destruction in
our business. W need energency relief right now.
There is no one doing that.

THE COURT: But how nuch is the
Debt or seeking to borrow under the interim O der?
$5 mllion.

MR, SACKS: 5.

MR. TODER:  Your Honor, nay | address
that briefly?

THE COURT: Sure.

MR. TODER: \What we seemto have done
is we keep swinging dramatically between two very
different concepts.

On the one hand what you have heard
is argunent as to whether or not the show ng that
has been nade is sufficient to allow the entry of
an interimOder. On the other hand when that

seens to be going the wong way, what counsel then
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says is but there hasn't been enough testinony.

Now t he testinony, Your Honor, of
course, will recall the testinony begi nning, and |
recall it all too well because | was
cross-examning froma slightly different
perspective than |I'm now addressing, but in point
of fact two different argunments were made which
think the Court, | believe, found to be
acceptabl e, and that was one. The question of
it's pretty darn tight, and we can't fool around
with whether or not this business is going to run
out of dollars because there's a short anmount and
we don't know whet her or not collections wll be
sufficient and the budget shows it's tight, and
secondly, there was testinony and | happen to note
sone of it on page 49 of the transcript.

THE COURT: | don't have a
transcri pt.

MR TODER: | just got it, literally,
your Honor, but if | could just quote fromit:

"Question: Wat issues were those?

"Answer: Even before the filing this
nmorni ng we, because of our declaration of default

by the bank's failure, default due to failure to
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pay interest, we have, our key vendors stopped
maki ng, delivering products for us, canceling our
products and we couldn't service our custoners
properly."

The English is not perfect, but the
gist of it, I think, Your Honor, there and
t hroughout the transcript, was a series of
statenents under oath to the affect that there was
a crisis of confidence and indeed fromthe
st andpoi nt of both the vendors' suppliers and
i ndeed custoners, it was inportant that this D P
ought to be entered pronto. The Court w |
determ ne whether or not that's sufficient, but
that at | east was the testinony.

MR. SACKS: And the exhibit that Your
Honor has asked for is in evidence. It shows
negative cash flow even if the weather is good,
and there's also been testinony that this is a
vari abl e busi ness dependi ng on the weat her.

M5. WONG  Your Honor, | really
object to that type of evidence being used to
support tenporary relief energent relief in a case
like this because say that it's conparing ny

rel ati onships with certain vendors.
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I n any bankruptcy -- in any business
when you are not paying your bills your
rel ati onships are going to be inpaired and there
is going to be sone people who will decide they
are not going to do business with you anynore.

THE COURT: Chinatrust was present at
the hearing and didn't object to that testinony,
SO you can't object now.

M5. WONG  Your Honor, there was an
under standing that there was going to be anot her
heari ng on Tuesday where we could fully try this
i ssue on energency relief.

MR. SACKS: That's actually not true
at the time, Judge.

M5. WONG \Well, the terns of the
agreenent have substantially changed.

THE COURT: That's a different
question fromthe relief fromthe need.
under st and you have objections to the provisions
and that you have outlined to ne, but that's a
different question fromthe relief fromthe need.

You know | have these projections in
evidence, and | also recall M. Chang testifying

that he didn't think they weren't going to neet
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the projections, at |least for the particul ar day
that we were tal king about, because of the $2.8
mllion that had been projected. | think 1
mllion had been set off by the bank and that $1.8
mllion is was only going to be avail able and he
was subject to cross-examnation on that. And |
found that to be credible.

M5. WONG  Your Honor, it was ny
understanding that he testified that they didn't
even think they were going to need the financing.
That doesn't seemit ne that that's a circunstance
in which there's irreparable harm and if there
are vendors who are not doing business with you
you can't just state that generally, you have to
submt specific facts on what vendors are not
doi ng business with you, howit's going to affect
t he busi ness, what products are not being
delivered, howit affects the business and | don't
think any of that was presented at the hearing
| ast week.

| just | think there are so many
generalities, and it was so vague in terns of what
the harm was going to be to the business that I

don't think that they nmet that threshold of
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standard of showi ng irreparabl e harm
MR. SACKS: Your Honor, the
irreparable harmyou don't even have to get to the
vendors. You only have to | ook at the vendors
whi ch Your Honor has done. |If there's a negative
cash flow in one of those weeks, we are out of
business. If we don't have noney to cover that
cash flow, and that's before you get to the issues
about weather. Before you get to the issues of
those risks of those projections being wong
because of the lack of confidence in vendors.
That's with confidence, with straight across
projections as to revenue that's what M. Chang
testified to, and in addition to that there were
other risks. But that exhibit, those schedul es
st andi ng al one denonstrate enough to get us to My
30t h.
| f Chinatrust has issues with respect

to this on May 30th we will be here, we wll have
evidence if things haven't been resolved by then
and we will try to resolve their cash coll atera
issue if they have any cash collateral, but the
i ssues that have been presented by Chinatrust, as

M . Toder pointed out, are really going in two
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directions. They didn't have an issue. They
didn't have an issue on Thursday with the need for
energency. The issue with respect to Thursday was
an issue as to whether there was a need for
energency relief for the weekend and not whet her
there was going to be a need for relief by
Tuesday.

M5. WONG  Your Honor, but no one has
presented any evidence as of today. You know in
this changing economc climte we are in, that you
know there isn't any irreparable harmtoday. You
know there m ght have been a concern | ast week,
but there's no --

THE COURT: So | have to have a
heari ng every day then to determ ne whet her
there's going to be irreparable harmin the next
day?

M5. WONG  No, of course not, but |
don't think they have nade the requisite show ng
that there was destruction of the business which
was pendi ng and i nm nent.

THE COURT: 1'mgoing to approve the
interimfinancing. | conducted a hearing --

MR MASUMOTG  Your Honor, | did have
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sone obj ections.

THE COURT: 1'Il get to the ternms in
a mnute, but let's just deal with this issue of
necessity. There was a hearing |ast Thursday
evening in this Court in which M. Chang gave
testinoni al evidence and docunentary evi dence as
wel | regarding this particul ar Debtor.

The evidence was that the Debtors
anticipated cash mght or m ght not be sufficient
to make the payroll that was due the next day,
whi ch was May 5th, and in the course of that
heari ng, however, the Debtors submtted
projections which run till the end of June
regarding its cash needs and its cash
avai lability. That shows that a $2.8 nillion in
two weeks will occur prior to the tinme of the
final hearing, the Debtor is going to have a
substanti al negative cash flow fromthe week
ending May 19th, Debtor projects negative cash
flow with approximately $1.4 nillion.

During the week endi ng June 2nd, the
Debt or indicates a negative cash flow of al nost
$2.2 million. Right now we are schedul ed to have

the final hearing May 30th. | do have a trial
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schedul ed that day, and | may nove it to June 2nd,
which | think is a Friday. 1| haven't done that
yet. Let me see what happens with the trial. But
it doesn't matter because if the obligations
becone due at the beginning of the week and the
noney cones in at the end of the week, it may
equal out in the end but that doesn't help the
Debtor if it has to pay bills.

So the Debtor has shown through the
projections that it's going to need possibly about
$3.5 million nore than it's going to take in.

Now, the Debtor, M. Chang, also
testified that it would not, the Debtor would not
need the projections of the week ending May 5th
because upon the default shortly before the
bankruptcy started the bank setoff, so instead of
the $2.8 million that was supposed to cone in only
$1.8 million came in which neans that the Debtor
could be up to $4 and-a-half mllion in the red
for week after the final hearing.

| f the Debtor doesn't pay its
enpl oyees which debts are included, if the Debtor
doesn't pay its rent obligations which are

i ncluded here, this Debtor is not going to survive
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this Chapter 11 very long; so under the
circunstances, | amsatisfied that Debtor has
shown the need for $5 million in interim
financing, pending the final hearing on or about
May 30th or June 12th, whatever that turns out to
be, infact. It like atitle but in fact the
Debtor has limted itself.

| note that Chinatrust was present at
the interimhearing or energency hearing and had
anpl e opportunity to cross-exam ne M. Chang or
object to any questions. It did nmake argunents,
but to ny know edge did not challenge the
testinmony in the formof an objection so I'm
satisfied that the Debtor has shown the need for
the financing. So let's get to the terns of the
agr eenent .

M. Masunoto, what are your
gquestions?

MR, MASUMOTO  Your Honor, just at
the outset | would |like to indicate that | did
speak to counsel for Chase, M. Toder, and he
represented to me and based upon ny readi ng that
there was no attenpt to cross-collateralize.

THE COURT: | didn't see it here.
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MR, MASUMOTO | just wanted to
confirmthat for the record if that's changed --

MR. TODER: Yes, just this once we
won't attenpt to cross-collateralize.

MR. SACKS: That's our understandi ng
as wel | .

MR. MASUMOTG  Your Honor, if | could
direct your attention to page 5, paragraph 2,
which | interpreted as the provision that provided
for the ability of parties to challenge the
validity of Chase liens.

| inquired and received
confirmation that includes the Creditors Conmttee
which is not yet in existence, but that paragraph
does provide an opportunity for Creditors to give
chal | enge.

THE COURT: That is including wthout
limting, even if it said wwthout limtation that
is a broad term

MR. TODER: That is correct, Your
Honor, and Chinatrust also intended to be anong
the parties that can chall enge.

MR. MASUMOTG  Then, Your Honor,

nmovi ng on to page 8 which is part of paragraph 5,
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the carryover provision of paragraph 5, it's ny
under st andi ng that paragraph 5 essentially
summari zes provisions that follow nore
specifically. | did not see in paragraph 5 a
reference to a carve-out although the nore
speci fic paragraphs bel ow i ncl ude a carve out.

THE COURT: | thought | saw that they
woul d be paying attorneys' fees irrespective of
the carve-out as the case was goi ng al ong, and
that this carve-out was really --

MR. TODER: Yes, the carve-out
provi sions cone |later in the agreed upon
paragraphs in the Oder -- it was not agreed upon
inthe Oder. It is not neant by this paragraph
to act as in derogation of the carve-out
provi si ons.

THE COURT: So you get carve-out
pl us.

MR. MASUMOTO  Your Honor, | just
wanted to make sure that the inconsistencies
wasn't regarded as any sort of concession.

THE COURT: Wen does the carve-out
kick in?

VMR TODER: It has to be a default,
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Your Honor, it cannot be before.

THE COURT: It's a spiral carve-out.

MR, MASUMOTO  Well --

THE COURT: It really is not a
carve-out as long as the case goes along, as |
understand it, after default then there's alimt
on fees.

MR. MASUMOTG  Your Honor, the point
of the carve-out not to commngle with the
prof essionals' fees but as a separate portion of
the carve-out for the U S. Trustee's fees. Now
" mnot sure, you know, if there has to be a
default for that to kick in. 1It's ny
under st andi ng - -

THE COURT: You are going to pay you
U S. Trustee's fees you have to pay the U S
Trustee's fees regardl ess of the carve-out as the
case i s going al ong.

MR. MASUMOTO  That's correct, Your
Honor .

THE COURT: And that's provided for
maybe it's not clearly provided for because the
reference is to 330 and 331, and | don't know if

there's a specific reference to paying the fees

42
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due under --

MR TODER: It is page 10 at the
bottom Your Honor. W take care of 28 U S. C
1930. | certainly appreciate the concern of the
U S. Trustee for its own fees and admre that.

THE COURT: They don't worry about
your fees.

MR, MASUMOTO:  Your Honor, as to
paragraph 10, if we could nove, to be nore
specific, paragraph 10, it's ny understanding is
that 364(c) is one provision which is an attenpt
to achieve a super priority claimas to the
expenses. W have our routine objection that
based upon the | anguage, the intent is also
intended to prime any Chapter 7 expenses under
726.

THE COURT: Actually, they didn't
even say that, usually they say explicitly.

MR. TODER It is intended, however,
Your Honor, nonet hel ess.

THE COURT: M. Toder, we have a
record here and sonetines that just cannot pick up
your wit, so be careful of what you say; it may

come back to you haunt you
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MR TODER: |'msorry.

THE COURT: As | understand it, it's
not even nentioned in the agreenent, and there are
no expenses or understandi ng that inasnuch that
was the intention or understanding that this --
anything or any lien or any priority that you get
is going to prime any burial expenses in Chapter
7.

MR TODER: It is prinme, and indeed
we have --, its binding on all successors and
interest and there's a section on that.

THE COURT: Well, the Order can be
bi ndi ng on all successors and interest and that
doesn't nean that you prine Chapter 7
adm ni strative expenses.

MR TODER: It is indeed binding
to -- Your Honor, and if you give ne a nonent |'1]I
find it. It is so intended, Your Honor.

THE COURT: You can't do that.

MR. MASUMOTO  Your Honor, it's ny
under st andi ng that --

THE COURT: Let me just read it. |
read paragraph 24 there's nothing inconsistent

with saying that a trustee is bound by this Order
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because you cannot challenge liens that are
validly given under this Order, or they cannot
chall enge Orders that are affected by this Oder
But there's nothing in this Oder that says that
in the event that there's a Chapter 7, the Chapter
11 super priority expenses prine the Chapter 7
burial expenses which is inconsistent with the
Bankr upt cy Code.

MR. TODER No, it is not
i nconsi stent with the Bankruptcy Code because 726
(b) refers to 503 -- let ne get this right. It
refers to 503(b) but not to 507(b), and in point
of fact there's been a consistent position of
every DI P | ender and i ndeed the Southern District
has consistently supported this view that indeed
the objections of the U S. Trustee on this point
have been overrul ed because ot herw se there cannot
be DI P | endi ng because in point of fact you aren't
taki ng account of the fact that they have got to
be first.

THE COURT: M. Masunoto?

MR. MASUMOTO  Your Honor, | think I
would like to object to counsel's coment. |

believe that we have always raised it and it's
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m ght have understanding that the Court generally
is al so concerned about the burial expenses of the
Def endant's Excel case, and so forth, has al ways
uphel d the primacy of section 720(c).

Havi ng said that, Your Honor, | know
that sonme courts in an attenpt to conprom se the
matter have essentially created carve-outs
sonetinmes for the Chapter 7 trustee.

MR. TODER:. And that is acceptable to
us as a conprom se. \What we have done in those
i nstances is where we have the carve-out we have
included within the anbit of the carve-out
provi sion for Trustees whether in an 11 or a 7;
that's the way we have taken account of the
obj ecti on.

THE COURT: The Trustee would prinme
any other adm nistrative expenses; there is a
mllion-dollar carve-out in this case.

MR, MASUMOTO  Well, just understand
|"mnot sure | thought the definition of the
carve-out was for professionals and did not --

MR. TODER: The normal expenses, what
we have done --

MR MASUMOTO  Full-tine
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representation is that the carve-out applies to
Chapter 7 --

THE COURT: Wy don't you just
provide that the carve-out will apply to the
Chapter 7 Trustee and his or her conm ssions?

MR TODER: We will do that, Your
Honor .

THE COURT: Is that acceptable? It's
a mllion-dollar carve-out and they certainly
prinme any attorneys' fees or anything el se that
occurs under 503 arising under 503(b) in Chapter
11.

MR. MASUMOTO:  Under st ood, Your
Honor, and assum ng w t hout prejudicing or for
judging the nonthly Order, if the professionals
being paid on a nonthly basis, | assune --

THE COURT: But that's not subject to
carve-out .

MR. MASUMOTO. No, | understand. So
it wouldn't be applying the carve-out to that
extent. |In any event, yes, Your Honor.

THE COURT: Let's just nake sure we
are all agreed that that carve-out, the

[imtations inposed by the carve-out don't start
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to occur until was this a default? And then you
don't | ook back and add up all the noney that's
been paid and say, hey, we have paid a mllion
dol | ars.

MR. TODER: W don't do that, Your
Honor and that is clear from page 10, paragraph
10, Your Honor. \Were it says "subject only in
the event of an occurrence of an event of
default,” which is about a third of the way up.

THE COURT: But it's a prospective
carve-out .

MR. TODER: Yes, indeed. And, Your
Honor, that is clear.

MR. SACKS: |s the carve-out we are
tal ki ng about for Chapter 7 Trustee fees going to
be -- it's increnental which is put in the Y
cl ause not the X clause?

MR. TODER: No, excuse ne, that's not
right. A mllion dollars is a lot of noney. 1In
point of fact, you are getting paid on a current
pay basis and if the result is --

THE COURT: You are getting paid on a
current pay basis. |If this case craters and

there's a conversion, let's say there's a mllion
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dol | ar carve-out because there's a practi cal
matter; |I'mnot going to approve any |egal fees at
a Chapter 11 the case is greater than -- until the
dust settles there's a mllion dollar carve-out
and under 726(b) the Trustee's adm nistrative
expenses, prinme all of the Chapter 11, 503(b)
expenses including your attorneys' fees which are
503(b) expenses.

That's the way it works. [|s that
right, M. Toder?

MR. TODER: Yes, and |I'mdrafting
sone | anguage, Your Honor, if | may. Just give ne
one second.

THE COURT: Al right.

MR. SACKS: The fact that the
Trustee's expenses cone before the professionals
is adifferent issue as to whether the mllion
dol I ars includes the Chapter 7 Trustees.

THE COURT: The answer is it does, it
i ncl udes Chapter 7 Trustees, Chapter 7 expenses,
and which would include the comm ssions; it just
does because as a practical matter you don't get
to the carve-out until there's a default.

At that point there's going to be,
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assunmng there's going to be a Trustee -- let's
say that's at the end of the case. |If the default
is cured, | guess that that kind of undoes it but
if you get to that point, you are either going to
have a dism ssal but nore likely in a case |ike
this a conversion.

If a Chapter 7 Trustee is going to
conme in and step in and his fees are going to
prinme your fees or the Chapter 7 expenses are
going to prine your fees, but as a practi cal
matter the only expenses in a Chapter 7 Trustee
commi Ssi ons.

MR. TODER: What | have done, Your
Honor, is five lines up fromthe bottom of page 10
par agraph 10, after the word cases (the cases),
where it says, | have put "and the fees
comm ssi ons, and expenses of any Chapter 7 Trustee
and his or her professional" --

MR. SACKS: Your Honor, what that
winds up with is the Debtors not having any
carve-out for their professional fees after a
Chapter 7 Trustee.

THE COURT: That is a mllion dollar

carve-out.
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MR. FIRST: We will be diluted down
by the Chapter 7 effectively fromwhen there's
effectively there's no carve-out because it says
it's amllion carve-out for the benefit of the
Chapter 7 Trustee because once you have the
default they could continue to dilute it down to
al nost zero. That's in effect once you default we
are not getting any protection and neither are the
Creditors in this case. That's why it should be
i ncrenent al .

MR TODER It's not going to be
increments. This is a $15 million D P which we
have creating a mllion dollar carve-out.

THE COURT: Let ne propose a
hypot hetical. Let's say you have gotten paid al
your | egal fees and expenses in full during the
Chapter 11, the case converts.

The Trustee working on spec accrues a
mllion dollars in |legal fees which are all owed.
Where do you think that noney is going to cone
fron? 1t's going to cone fromthe Chapter 11
expenses that were paid ahead of him if the
estate is assum ng the Chapter 7 estate.

MR SACKS: The issue isn't that,
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Judge. The issue is whether that dilutes the
carve-out that was negotiated between the Debtors
and Chase for post default. And that's what it's
doing, what it's doing is taking the entire
carve-out which the Debtors and Chase negoti at ed
and basically saying in that circunstance, the
Debt ors don't have any professionals.

THE COURT: WMaybe the corporate
resolution is to cap the Chapter 7 carve-out.

MR FIRST: If | may, in your
circunstance the positive that the Debtors
professionals paid in full so then obviously the
dilutions is the mnims, but in fact they may not
have pai d us.

THE COURT: But during that case you
are not going getting paid out of the carve-out.

MR, FIRST: No. | appreciate that,
but once there's a default then it starts to click
into the mllion, at that point you know if we
just got paid there's another three-nonth period,
and right at the end there, in fact, the thing
defaults. Then we could have three nonths of
potentially fees, and that's the purpose of the

mllion dollars because we woul dn't have been
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pai d.

THE COURT: M suggestion is to see
if you can agree on a cap on the carve-out in
Chapter 7 estate. | understand your concern when
a Chapter 7 Trustee has to have sone, you know,
sone noney or | guess they don't have to but it
just seens to ne that we are tal ki ng about nunbers
at this point. And you can agree to a cap wll
satisfy the U S. Trustee who at this point, |
guess, is speaking for the potential Trustee. The
Chapter 11 professionals and the bank. | note
that well --

MR. TODER: Your Honor, two things.
This came up because of U S. Trustee raising a
concern over 726 which in point of fact | don't
think is necessary; necessary to nme neaning it has
to cone out that way at all because | believe that
if you | ook at 507(b) if you |ook at 364(c) (1)
you will see that makes reference to not just 503
but also 507(b). That's what makes this
different.

THE COURT: And if Congress had
intended to do a 507(b) --

MR. TODER:  Exactly.
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THE COURT: A 726(b) instead of a --
it would have said versus a 364(c); is that where
you are going?

MR. TODER: Exactly yes, sir. And
that's why we don't even have to get there and
respectfully, Your Honor, that's what nost of the
courts in this district discussing this have done.

In a mnority of the situations, what
they have done is to say I'll feel nore
confortable if we include within the carve-out;
that's a mnority. | can only speak for the Chase
cases, but there have been a ot of them as Your
Honor knows.

THE COURT: Right. You see but in a
| ot of cases also, if the Trustee recovers on
avoi dance cl ains that noney could be used to pay
t he Chapter 7 expenses; now here, although your
|iens are not touching your avoi dance cl ai ns your
super priority clains are going to be paid for
that there's nothing for the Trustee.

MR. TODER: Nothing for the Trustee;
it should only turn out that way yes but, Your
Honor, it is technically correct.

THE COURT: Technically?
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MR. TODER: Accurately, but in point
of fact, Your Honor, | think it's fair to say that
the distributive schene of the Code is such that |
believe that is how it cones out.

THE COURT: How do you propose this
be resol ved? Since we are tal king about the
Debtor's operations and this is a fight anongst
pr of essi onal s.

MR. TODER | know. | would have
t hought a nodest cap for the burial expenses would
satisfy the people; that nunber could be $50, 000,
a hundred thousand but that's a | ot of noney.

THE COURT: Sounds |ike an
appropriate way to resolve this issue, since the
Debt or needs this noney for operations and right
now you are holding it up.

MR. SACKS: For this Order can we do
it at 50, Judge, and then --

MR. MASUMOTO.  Your Honor | think 50
is much -- this is a case with how many Debtors?
Over 130 Debtors. |It's a very large case. The
idea that a Chapter 7 Trustee --

THE COURT: What's the nunber that

you think woul d be appropri ate?
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MR. MASUMOTO.  Subject to revisit if
they wish to revisit it for the final, why don't
we say at this nmonent $150,000 for the Chapter 77

THE COURT: Rather than revisit it,
| ook, why don't we just fix it at a hundred and
just leave it at that. The Trustee, | don't know
how much of an expense the Trustee is going to
incur in this case. To the extent he recovers on
a grievance action, for exanple, that noney is
going to go to the bank. |If bank doesn't want to
i ncrease the carve-out, it's not what he or she is
going to bring that action.

MR. SACKS: The real issue here is an
i ssue that was not sonething that Chase and the
Debt ors cont enpl at ed.

THE COURT: | understand that.

MR. SACKS: You understand the reason
the reason | said |leave that to final hearing is
that it seems to ne --

THE COURT: That's why the U. S.
Trustee i s here because he can't think of
ever yt hi ng.

MR, SACKS: -- this is sonething that

nei t her Chase nor the Debtors contenpl at ed.
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THE COURT: That's true.

MR. SACKS: This Order takes us to
the final hearing, why can't M. Masunoto reserve
his rights?

THE COURT: You are right, there's
not going to be a default between now and the 14
days from now and maybe that's the answer and they
are only going to loan at nost $5 mllion, if that
much, and if there are avoi dance recoveries there
are going to be avoi dance recoveri es beyond any
claimthey have, it makes sense to put this issue
aside and deal wth it at the final hearing.

MR. MASUMOTG  That's fine.

THE COURT: Because if there's a
Chapter 7 hearing between now and the |iquidation
hearing, we are spending too nuch tine.

MR. MASUMOTGO | woul d have liked to
object. | already heard Your Honor's position,
but we woul d have objected to the super priority
over the avoi dance action. W take the position
that these are bankruptcy created assets that
belong, and into this context we usually say
Unsecured Creditors.

THE COURT: You see that's the thing



DOYLE REPORTI NG | NC. , - 212-374-9516



© 00 N o o b~ w N Pk

N NN N NN P P PR R R R R R
a A W N P O © 00 N O O »d W N -, O

58

RANDALL' S | SLAND FAM LY GOLF CENTERS, | NC.
| understand the argunent they adopt at the tine a
lien on the avoi dance recovery, but once they are
un-secure they have a super priority claimand
after you decide the Order of distribution of
their super priority claimvis-a-vis the expenses,
the noney conmes in and it gets paid for the
priority.

| don't see how you can say, for
exanple, that certain Creditors can't recover for
certain types of actions other than if they sue
t he banks; the bank obviously cannot use, they
can't recover on its claimthe noney it has to be
pai d.

MR. MASUMOTOG W have noticed an
organi zational neeting for this Friday at which
time we hope the conmttee shall be forned.

| would |ike, Your Honor, I
understand the need to approve this Order quickly,
| would i ke to at least reserve the Creditors
Commttee's ability since they are all Creditors.

THE COURT: This is a final Order,
this Oder will only affect at nmost $5 nmillion.
You have to understand that.

VMR MASUMOTO | under st and.



DOYLE REPORTI NG | NC. , - 212-374-9516



© 00 N o o b~ w N Pk

N NN N NN P P PR R R R R R
a A W N P O © 00 N O O »d W N -, O

59

RANDALL' S | SLAND FAM LY GOLF CENTERS, | NC.

THE COURT: Wiich | knowis a |ot of
nmoney, but in a case like this is probably a drop
in the bucket. | think these Orders have probably
billed that much | think it's --

MR. MASUMOTO The committee can take
it up.

THE COURT: | realize you are here
now and there's no Creditors Conmttee, but |
think that's an appropriate issue.

MR. MASUMOTO  Very good, Your Honor.

Your Honor, at the bottom of
par agraph 10 which is at the bottom of page 5,
there's a reference to termnation of the
carve-out in the event of a termnation date
occurs in the event of termnation. This refers
to the letter of credit account.

My concern is, well, specifically
with respect to United States Trustee's fees, but
also with respect to the professionals, that we
of fer as you know, Your Honor, we seek a carve-out
both fromthe super priority claim the admn
claimas well as a lien. | don't see any
di fference between a letter of credit account,

which is essentially funded by the Debtors
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operation. | think --

THE COURT: What do you nean a
term nation of the carve-out?

MR, MASUMOTG Well, in the
second-to-last line it refers to the carve-out and
then it says "provided that follow ng the
term nation date as defined in the term sheet
anounts to the letter of credit account shall not
be subject to the carve-out,"” so in other words,
the amount of the letter of credit account which
are, | think, if | understand the nechanics
correctly, which are funded by the operation of
the Debtor will be excenpt fromthe carve-out.

THE COURT: | guess | don't know what
t hat neans, but maybe you can explain it.

MR TODER: | think I can, Your
Honor. First of all we have to understand this is
not a big cash collateral account. This is a
di screte adm n account and it covers a speci al
si tuation.

Because of the fact that the Debtor's
needs oftentinmes create or can create situations
where a letter of credit extends beyond the

confines of the agreenent, the agreenent has a
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maturity date but business exigencies sonetines
requi re going beyond it.

To the extent the maturity date
occurs -- the termnation date occurs and you have
got an LC hanging out there, there's no | onger the
normal requirenents and protection set into the
borrowi ng phase or anything else, and for that
reason it's required that such an anmount as set
over/ hang be cash coll ateralized, so this is a
very narrow distinct one and it's for that limted
purpose and it's in view of the deed of the fact
that it goes beyond the expiration date of the
agreenent that we created and that's why it's
not --

THE COURT: Again, the sale, this
doesn't sound |ike sonething that's going to occur
or has to be decided today.

MR. MASUMOTG  If | could reserve our
rights as to the final you nake.

THE COURT: Yes.

MR. MASUMOTO  But again, frequently,
as your Honor knows, the fees being on a quarterly
basis, frequently our fees aren't paid we are

often left hanging after all these professionals
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removed as to the term nation date occurs between
the billing dates.

So yes, Your Honor, | would certainly
like to reserve for the final hearing.

I n paragraph 11 there's a reference
to the events of default. As included in the term
sheet those events of default appear to excl ude
the usual provisions, and refer to an event of
defaul t.

| believe that the events of default
are discussed in the termsheet and those events
of default, page 13 of the termsheet on item
sheet, is where the events of defaults begin, they
i ncl ude the appoi ntnment of a Chapter 11 Trustee
and exam ner wth extended powers.

As Your Honor knows we typically
obj ect to those provisions being events of
default, since it renmoves the discretion of the
Court to properly adm nister the case and the
situations in which that they ari se.

THE COURT: It doesn't affect ny
di scretion, but putting aside the effect of the
default, cannot a | ender decide: GCee, | just

don't want to lend if new managenent cones in or
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sonet hi ng happens. | nean they can set the terns
under which they want to lend, right?

MR. MASUMOTG | understand, Your
Honor .

THE COURT: The real issue is the
term nation of the business, in essence, in the
event of a default. And then, one of two things
are going to occur in event of default. Either
they will be adequately protected, in which case
sonmeone will conme in and seek an injunction to
permt the Debtor, to allow the Debtor to continue
to use their property because they are adequately
protected, or they are not adequately protected in
whi ch case they couldn't use their property under
33. O they couldn't use their cash under 363(c),
so you know it doesn't really have an inpact on
the case in that sense.

| guess what |I'msaying, if there's
an event of default and the Debtor believes that
they are adequately protected they will seek sone
sort of injunction to which they will probably
get .

MR. MASUMOTO  Agai n, our concern is

that the appointnment of a Chapter 11 Trustee is
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it'"s going to cost you default so it really
precl udes Your Honor from considering that as an
opti on.

THE COURT: It doesn't preclude ne at
all, if that's the way the case goes. That's the
way the case gets why can't they say, | ook,
there's a Chapter 11 Trustee we don't want to |lend
hi m our busi ness.

MR. MASUMOTG  Your Honor, | think
that is certainly a business decision that they
woul d have to make.

THE COURT: But you are telling nme
t hat they cannot nake that decision?

MR. MASUMOTO | certainly think
that, again, in the event of if circunstances
arise they can cone in for an Order of the Court
termnating their cash coll ateral

THE COURT: Doesn't sound |ike the
deal they nade.

MR. MASUMOTGO  Again, Your Honor, it
certainly again it's a matter fromthe standpoi nt
of our office, we are certainly concerned about
t hese automatic provisions that tend to forecl ose

t hese options.
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You are right, Your Honor, legally
Your Honor can appoint a Trustee in a case
adm nistratively solvent with no assets, but
practically many judges woul d be reluctant to do
so, and that is our concern that this provision
effectively rules out the appointnent of a
Tr ust ee.

MR TODER: | won't spend nore than a
second. W bent over backwards on this because
it's a 30-day window. He didn't read it.

THE COURT: \What's a 30-day w ndow?

MR. TODER: We give him 30 days for
t he appoi ntnment of a Trustee before it's an event
of default. W have actually built in a grace
peri od.

THE COURT: Wat does that do?

MR, TODER: It makes a great
difference. The concept underlying this is no,
you borrowit. W want to see who the Trustee is.
We give them 30 days and at that point they can
find another DIP and take it out or will it be
confortable with the Trustee, and this one what
bot hers nme sonetinmes, and | apologize, it's |ike

there's a knee-jerk reaction on sone of these |
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know because this soneone is so critical to when a
| ender nmakes a decision as to whether or not to
make a deal. It's just we have bent over
backwards with a 30-day grace period, there is no
merit to this.

THE COURT: Ckay.

| have given you ny views on this. |
think the | ender can agree you cannot force himto
| oan noney; they can agree to | end noney under
such terns as they think are appropriate and the
Debt or can either accept or not accept the deal,
and | can't say that on balance it's an inprudent
busi ness decision to accept this deal.

MR. MASUMOTG  Very well, Your Honor.

THE COURT: As | have said, they have
30 days they can decide to continue to do busi ness
with the Chapter 11 Trustee or they can decide
they are not then the Debtor, the Creditors have
their rights.

MR. MASUMOTO  Very good, Your Honor.
Your Honor, also in paragraph 11 there is |anguage
towards the end of that paragraph.

(Di scussion off the record.)

THE COURT: Are we back on the record
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now?

MR. MASUMOTO  Yes, the interim O der
in paragraph 11 on page 11 the latter portion of
paragraph 11 refers to prohibition against any
506(c) clains being asserted without the witten
consent of Chase.

Agai n, Your Honor -- well, not again.
Your Honor, the position of the U S. Trustee's
Ofice is that this again renoves the discretion
for appropriate conpensation to Creditors who may
seek to preserve the estate and renoves the
di scretion of the Court to exercise that
di scretion.

THE COURT: It's not a question of
discretion it just takes away a right. Wat's
your response to that Debtors? Wat's the quick
quid pro quo for the waiver of the 506(c)?

MR. TODER: Shall | respond, Your
Honor ?

THE COURT: Sure.

MR. TODER: Basically, Your Honor,
what this says in effect is don't help us.

THE COURT: You just abandon the

property, say here's your property?
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MR. TODER: And in a real world what
al ways happens is you sit down with the Trustee or
t he whoever there happens to be and you work out
and cut a deal and that's what it is but this sets
out it's sort of a warning. Conme to see us, in
effect. It's not unfair.

MR. MASUMOTG  Again, Your Honor --

THE COURT: Yes, | renmenber when |
was a Chapter 7 Trustee, | would go to the secured
| ender and say this is the course of preserving a
property or building or sonmething and where is the
money, and they would say, well, it's your problem
| would say take your building, or you can sell it
to bankruptcy; those are your choices. And you
know what they do, they pay the expenses.

MR. MASUMOTO  You are absolutely
right. It certainly preserves the options.

THE COURT: Well, you don't have the
option, | shouldn't say you, the Debtor and
whoever else there is that has to decide has the
right, can't seek a 506(c) surcharge and | suppose
you could say the Creditors don't have the sane
option that the Trustee has to take your property.

But you know, as | have said, that's the dea
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they have nmade. There's a mllion dollar
carve-out, and as a practical matter if the
property has sone value, that he doesn't want to
own the driving range, doesn't want to own these
gol f courses or any of these things, and either
they will reach an agreenent wth the Trustee or
the Trustee will say: Here it is, take the
property. Fire your security and go take care of
it, sell if you want. That's the way the world
wor ks in Chapter 7.

MR. MASUMOTG:  But, Your Honor, we
will defer to your position in the matter as |
have sai d.

THE COURT: You know there is nothing
that as a matter of |aw prevents a Trustee or a
Creditors Commttee fromwaiving a 506(c)
surcharge. | don't think it's a particularly
i nportant point, as long as the Debtor doesn't
have to stay in business and incur adm nistrative
debts so they can sell their property, or
sonething |ike that.

MR. MASUMOTO  Well, then certainly
Your Honor, at least to the extent that we have a

final comng up and a commttee be appointed.
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THE COURT: This is just an interim
O der.

MR. MASUMOTO W reserve the right.

THE COURT: This is an interim O der.

MR. MASUMOTO  Your Honor, the next
paragraph is with respect to, again, on page 13
paragraph 14, again, there is a reference to
essentially what is the primng of 726(b)
expenses. | think we have covered it, |'mjust
noting again for the record that there is a
primng included in that paragraph.

THE COURT: Ckay. You are going to
have to deal with that in sonme satisfactory
manner .

THE COURT: Between now and then.

MR, MASUMOTO  And again, just
noting, again, for the record that paragraph 15
there's also language in there with regard to the
super priority claimof primng 726(b) expenses,
and again | imagine that that will be addressed at
t he final

Next, Your Honor, in paragraph 18 on
page 15, the concern that we have with respect to

t hat paragraph is that even in the instance where
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the |l enders are oversecured, this provision
essentially prohibits any |lending even if they
woul d give a character suit or lien of interest,
so we feel that it's overreaching and shoul d not
necessarily preclude borrow ng under the
ci rcunst ances where the parties are conpletely
unsecur ed.

THE COURT: That's the Debtors not
the lender. Basically, you are tying your hands
and he is saying with respect to a second | oan,
assum ng you can adequately protect it, it's not
just oversecured but assune you can adequately
protect the bank.

MR. SACKS: Where we were in terns of
the needs at the tine that this was negoti at ed,
Your Honor, we don't contenpl ate needi ng
additional funding and this was the terns that we
negoti ated wi th Chase.

THE COURT: Ckay. You nade a
busi ness decision they are willing to take that
risk.

MR. MASUMOTG  Very well, Your Honor.

On page 17 on paragraph 23, this is a

provision that deals with vacating the O der of
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the stay, and so forth. It does provide for five
days, business day notice, but Your Honor, the
| ast portion of that paragraph seens to indicate
an ability essentially a self-executing provision
that allows themto take i medi ate action w thout
any Court Order.

THE COURT: You nean the one about
the right to use cash collateral ?

MR. MASUMOTO  Yes, towards the
bott om of paragraph 23 where it says, "All rights
and renedi es provided for in the termsheet, that
they nay take action, effective' " --

THE COURT: After five days.

MR. MASUMOTO Right, after five days
notice without a Court Order.

THE COURT: Except for this Order.

MR. MASUMOTGO  Yes, and Your Honor,
our concern is, again, | believe it was as
presented to ne by Chase, the intent is really to
switch the burden to either allow either the
Debtor or the Commttee --

THE COURT: That's why | said you can
come in and seek an injunction.

MR. MASUMOTO  Yes, although I can't
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t hink of many scenarios if, for exanple, the
Debtors and Creditors Conmttee have essentially
washed their hands off the case, this essentially
permts the Secured Creditor to, in effect,
recovery to take any action w thout the Court
bei ng aware. Nobody will cone in with an Order
objecting, if the Debtor decides there's no point
in pursuing this case -- and the Creditors.

THE COURT: But if the, putting aside
t he Debtor because the Debtor m ght not care but
if the Creditors Comm ttee decides there's no
point in pursuing the case, it's probably based on
the determnation that there's no noney in the
case, then it's up to the Secured Creditor to
i qui date the property outside of bankruptcy.

MR. MASUMOTO Certainly the type of
remedy that that would entail or the situation
that would typically arise in which essentially
needs a neans a cratering of the case even the
Court should be apprised of that circunstance. So
essentially | do believe that, Your Honor, that
there's concern about self-executing an Order even
with the notice.

If the Court and certainly the U S
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Trustee is not aware of what's occurring. And

therefore --

THE COURT: Well, there's going to be
a noti ce.

MR. MASUMOTOG. But a notice, unless
|"'m m staken, | don't think the notice goes to the

Court or the U S. Trustee.

MR. TODER: The notice does not go to
the Court, but the Court doesn't want to be in the
busi ness of neki ng these deci sions.

THE COURT: You said it will be
posted on the Internet.

MR. TODER: But what wi |l be provided
for is the credit agreenent that will be not just
given just to the Debtor but to the Creditors
Comm ttee and we al ways include the U S. Trustee
inthat as well so there will be nore than enough
peopl e who can drop the ball.

THE COURT: This is a very typica
petition which does shift, usually the objection
is the amount of tine, five business days sounds
okay, but the purpose is your Creditors don't want
to cone back for it and anybody is free to cone

back. Suppose that this Order said they will have
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to settle an Order on five days notice, howis
that different?

MR. MASUMOTO.  Your Honor, in fact.
That is what | would frankly prefer. At |east
that way the Court would be apprised of the rather
drastic renedies that are being exercised. | have
no problenms with an Order to be submtted or 1'1]I
present them but at |east this would provide
of ficial notice.

THE COURT: | guess you could
continue to object about it over the next two
weeks. It's not an issue that has to be resol ved
t oday.

MR, MASUMOTO.  Very good.

THE COURT: | don't know why you put
so nmuch into these interimorders.

MR TODER: It's for your benefit we
do it.

THE COURT: | appreciate it.

MR. MASUMOTO  Your Honor, those are
all the objections I have at this point.

THE COURT: Thank you. Anything
el se?

M5. VWONG Your Honor, | would like
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to put on the record Chinatrust's objections to
the Order and termsheet and | would join with the
Trustee to the extent his objections and his
concerns, in effect, Chinatrust interests, | would
joinin his objections and would |ike to preserve
on anything he has raised of rights here.

THE COURT: Ckay.

M5. WONG  There seens to be a
reference to 364 throughout and I wanted to
clarify that. Chase is not seeking to record its
nort gages whi ch were not previously recorded. And
that they are not seeking the right to do so.

That was just a question.

THE COURT: The only thing they are
not recording is the liens they are getting with
respect to the post-petition financing and the
adequate protection for the use of a cash
collateral. That's nmy understanding. |[|s that
right, M. Toder?

MR, TODER. Yes. |If you recorded
sonmet hing from pre-petition

THE COURT: In other words, they
can't approve their pre-petition position. If

they were perfecting a petition and they were
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perfecting and it were perfected and if their
collateral includes either cash collateral or
suppose noncash collateral which is damaged, for
i nstance, nore dimnished in value then they would
get a replacenent lien and at |east with respect
to the financing if it is such they will get a 364
priority, they will get a different kind they wl|
get a cash collateral and they will get an

adequate protection shortfall claimfor the other

stuff.

M5. WONG | under st and.

THE COURT: |If they are not, they
believe that they are fully secured. |If it turns

out that they are not, well then they didn't have
any cash collateral that the Debtor used and
that's the sinple answer. O they didn't have any
noncash col | ateral whose val ue the Debtor or
sonebody el se dimnished, so it all hinges, it
doesn't inprove their pre-petition position.

M5. WONG  Goi ng to paragraph 15 of
the Order makes reference to the non-Chase
| enders. | believe the replacenent lien that is
being offered by the Debtors cones after Chase's

repl acenent lien and we woul d object to that.



DOYLE REPORTI NG | NC. , - 212-374-9516



© 00 N o o b~ w N Pk

N NN N NN P P PR R R R R R
a A W N P O © 00 N O O »d W N -, O

78

RANDALL' S | SLAND FAM LY GOLF CENTERS, | NC

THE COURT: Let nme just -- | amsorry
coul d you represent that because we are getting
two types of liens here they are getting
replacenent lien for the use of cash collateral or
presumably the di m nution of val ue of noncash
col | at er al

And that steps into the position of
the collateral that was used to dimnish, as |
understand it. Wth respect to the financing,
putting aside their primng itself which | don't
fully understand, they are sinply getting a first
i en on unencunbered property and a subordi nate
lien to the existing rights on the property.

MR. TODER: We have not treated the
non- Chase |l ender differently than Chase with
regard to the adequate protection insofar as the
repl acenent |liens that are granted.

THE COURT: WMaybe | shoul d ask you
what your concern is before we all comrent on it
and before you' ve had a chance to tell us.

M5. WONG W were concerned that the
liens that Chase was getting here, | think | was
addressing the replacenent liens. | thought that

our replacenent |ien cane after Chase's and that
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it will be inappropriate since we had a secured
interest, especially in the --

THE COURT: M understandi ng, maybe
peopl e should correct me if I am wong, when you
are tal king about di m nished pre-petition
collateral whether it was cash collateral or
noncash collateral, the replacenent lien has to
put you in the sanme position you were in.

For exanple, if the non-Chase | ender
has a first lien and Chase has a second lien, to
t he extent Chase's cash collateral is used, the
repl acenent lien they get is still behind,
assum ng that Chase had a lien in the sane -- |et
me take an exanple of property which is not cash
property during which Chinatrust has a first lien
and Chase has a second lien. Well, to the extent
that there's a dimnution of value, it would | ower
your value initially, whatever lien, and to them
secondarily. Wth respect to cash coll ateral
what ever cash collateral is used they get a
replacenent lien that fits right into whatever
position they were in.

MR, TODER:. There is no attenpt to

prime anyone's |liens other than our own, therefore
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repl acenent |liens do not cone ahead of existing
pre-petition valid |liens.

MR. FIRST: That is our
under st andi ng.

THE COURT: You just have to separate
pre-petition fromthe post-petition |liens you are
getting.

MR TODER: | think it works.

M5. WONG | think the |anguage in
paragraph 15 is, though questionable, where it
says that, | guess when we get to the fourth |line,
each non-Chase | ender is granted.

THE COURT: Let nme nmake a suggesti on.
| don't think doing this all on the record is
particularly helpful. Wy don't we take a recess
why don't you express your concerns to M. Toder
and M. Sacks and maybe this can just be resolved
wi th sonme | anguage changes and why don't we
reconvene at 2:30, it's 1:30 now. Unless you are
telling ne it can be done in 15 m nutes or so, you
want to do that?

MR. TODER: Yes, it either can or
cannot be but 15 mnutes will suffice.

THE COURT: If | say 15 m nutes,
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know it's going to be |onger than 15 m nutes but
it just seens to nme that everybody is in agreenent
but they are just not expressing it to everybody's
sati sfaction but because the bottomline is ny
sense is the non-Chase |lenders are in no different
position under this Order than they were, they
are, without the Order, whatever |iens Chase had
t hey had, nobody can use Chinatrust cash
collateral, to the extent it is cash collateral
to the extent Chinatrust has cash collateral or
that has to be separated, none of that is being
affected by this Order and everybody seens to
agree that that is the case.

It just sounds like it woul d nmake
nore sense if you use your tinme better to sit down
and | ook at the Order, do you want to did it, and
go back to sonebody's office. | know you are al
anxious to get out of here, but the nore you rush
the longer it's going to take.

M5. WONG  Your Honor, | wonder
whet her we coul d reconvene so that we could
actually maybe put everything in witing, put our
obj ections on to the record.

THE COURT: No, well, that you can do
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to the final Order. | understand, | just want to
make sure that all these | anguage issues are
resol ved so we are tal king about the substance.

A lot of the objections that are
raised are sinply not going to conme up in the next
two weeks, and don't really give Chase any
benefit, for instance.

The renmedial parts of the Order are
events of default really don't matter over the
next two weeks because it's not going to be a
default and there will just be changes.

M5. WONG | wanted to nmake sure that
we didn't raise any objections today to certain
portions of the Order that we weren't waiving our
right to raise themlater on two weeks from now.

THE COURT: But there are certain
things that will be affected, for exanple, to the
extent they get adequate protection, the noney
they | oan between now and two weeks from now
what ever this Order says about the type of
protection they get is going to be, to say unless
it'"s a bad faith or you get a stay pendi ng appeal;
so | think those are the things you have to be

concerned about today; you are not waiving any



DOYLE REPORTI NG | NC. , - 212-374-9516



© 00 N o o b~ w N Pk

N NN N NN P P PR R R R R R
a A W N P O © 00 N O O »d W N -, O

83

RANDALL' S | SLAND FAM LY GOLF CENTERS, | NC.
objections to the final Order, that doesn't nean
that things that happen over the next two weeks
don't affect your rights but things |ike defensive
default, 1'mnot saying they are not inportant
they are just not inportant today.

M5. WONG W do not believe we are
getting adequate protection with this higher
O der.

THE COURT: Well, you haven't asked
for adequate protection so you are not going to
get any adequate protection. The only question is
whet her you are getting prinmed or sonething |ike
t hat .

MR. TODER: W actually gave them
sonething they weren't entitled to, it was our
bi ggest m st ake we should have just wi ped it off.
Maybe we should just delete it.

THE COURT: Your right is to nmake a
notion for adequate protection.

M5. WONG W are going to file a
nmotion for adequate protection.

THE COURT: | have already said the
cash collateral, but as to noncash make your

nmot i on.
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M5. WONG Well, | think the problem
is that Chase and the Debtors do have to give sone
ki nd of consideration to the non-Chase | enders,
and that's why they gave us this so it would be
nore acceptabl e; however, there are sone probl ens
wth this agreenent, | don't know if we are going
to be able to work things out.

MR, SACKS: All we really needed to
do, Judge, is not prinme them which we haven't done
and then we nade the m stake of giving them
adequate protection even though we didn't prine
t hem

MR. TODER. Maybe we shoul d just put
down the adequate protection; that would work for
me as well.

THE COURT: Rather than posture on
the record let's go off the record.

(Di scussion off the record)

(Whereupon, at this point in the

proceedi ngs there was a recess, after which
the hearing continued as follows:)

THE COURT: M. Sacks.

MR. SACKS: W have worked out two
deci sions on the Order which M. Toder has which
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W Il protect Chinatrust's objection pending the
final hearing. M. Toder can --

THE COURT: Before I forget, |I'm
going to put the final hearing on June 2nd because
this is going to take | onger than these final
hearings ordinarily take and we are going to have
a whol e day, nake it 10 o'clock. | don't have
anything else, it's a Friday.

MR. SACKS: We will change the notice
to -- M. Toder can put on the record what the
changes are.

MR, TODER: At the end of paragraph
15, Your Honor, and we will hand it up afterwards
for the Court we would add the foll ow ng sentence:

"Not hi ng herein shall prejudice
Chi natrust Bank (USA) and/or Chinatrust Conmerci al
Bank (New York Branch), (collectively,
Chinatrust), in any way from making a notion for
further or different adequate protection.”

Then it wll add a new paragraph 29,
will state: "Nothing herein shall preclude
Chi natrust from nmaking any and all objections to
the entry of a final Oder with respect to this

Fi nancing, initial cap, including wthout
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[imtation seeking further or different adequate
protection or making any further notion with
respect to the financing."

THE COURT: Ckay. | just had a
couple of things | wanted to note. On the record.

On page 7 it says that the
pre-petition secured |lenders are entitled and then
it'"s got a list of sections to adequate protection
of their interests in the pre-petition collateral,
and it refers to 364(d)(1) and 364(d)(1) does not
relate to the adequate protection of pre-petition
collateral. It relates to financing.

They are entitled to adequate
protection under a 361 and 361(e), and it may be
entitled if it's cash collateral under one of the
363(c) provisions.

MR. TODER: The only reason that was
put in, Your Honor, is because one of the grounds
of the adequate protection being sought is because
of the primng being put in, and so when
primng --

THE COURT: But that's only for the
post-petition lending. This refers to the --

MR. TODER: No because they are being
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primed by virtue of 364(d) there is an entitlenent
to adequate protection under the Code.

THE COURT: | see what you are
sayi ng.

| understand now, | m sspoke.

Further on, paragraph 6 it says: "A third of the
post-petition interimfinancing are fair and
reasonabl e. "

Since the determnation of fair and
reasonabl e is based on the interimOder and the
fact that we are pushing a ot of these so called
objectionable ternms to the final hearing | would
say that to determne the post-petition are fair
and reasonabl e and the sane with the other
reference to the post-petition financing in the
next sentence. |'mjust determning at this point
that --

MR. TODER: No, | understand.
don't know exactly what it is, do you have it
mar ked?

THE COURT: There was just one ot her
thing, it had to do wth what you were asserting
and what | was finding.

The sanme paragraph, paragraph 4 that
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we started with. You are asserting that the as of
filing date the funds on deposit are subject to
said office. |I'mnot making any findings.

MR. SACKS: That's all that's
i nt ended.

MR TODER: Chase asserts that.

MR. FIRST: Again, it may be the
Debtor's error in terns of all their assertions,
we put that w thout any rights --

THE COURT: Just say insertion and
say that the foregoing is without prejudice to
anybody's right to challenge the pre-petition
liens or whatever.

MR. SACKS: Your Honor, where did you
want the insertion added?

THE COURT: Put it right at the
begi nni ng.

MR TODER:  Just --

THE COURT: Just track the sane type
of | anguage you used.

MR. TODER: Did you want anot her
sentence at the end then? | wasn't clear.

THE COURT: The issue was raised that

it should say that without prejudice to the rights
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of anybody el se, which | guess is sinple. But al
you are saying it's an assertion, if you want to
add it one nore time | don't care.

| s there anything el se?

MR. SACKS: No, Your Honor.

THE COURT: Wy don't you just change
the return date to June 2nd, serve the notices.

MR. SACKS: It should be able to be
out tonorrow, Judge. Do you want us to take the
di sk back and nake these changes?

THE COURT: You can do that and just
send it over this afternoon to chanbers.

MR. TODER: Thank you, Your Honor.

THE COURT: Is there anything el se?

(No response.)

THE COURT: Hearing no response we

are adj our ned.
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COUNTY OF NEW YORK )

90

CERTI FI CATE

STATE OF NEW YORK )

SS. .

|, L. BOBBIE LEVY, a Shorthand
Reporter and Notary Public within and for
the State of New York, do hereby certify:

| reported the proceedings in the
within-entitled matter, and that the within
transcript is a true record of such
pr oceedi ngs.

| further certify that | am not
related, by blood or marriage, to any of
the parties in this matter and that | am
in no way interested in the outcone of this
matter.

| N WTNESS WHERECF, | have hereunto

set ny hand this

2000.

L. BOBBI E LEVY
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